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To The Reader: 
 

The original text of the Preliminary Working Draft of the Commercial 
Practices Working Group of the Acquisition Advisory Panel has not been 
modified and appears in ����������	
����������������������������
Comments of the Multi-Association Working Group (MA) have been 
highlighted and inserted where relevant as ���������	���
�����
�����
�������
���
�
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1 The Defense Acquisition Performance Report. January 2006. (Citing 128 acquisition-related studies that 
preceded it.  See Appendix E).   
2 P.L. No. 103-355, 108 Stat. 3243 (1994); codified at 41 U.S.C. § 403. 
3 Add Citation 
4 Carter, Ashton B. and John P. White.  “Keeping the Edge, Managing Defense for the Future.” MIT Press, 
2001 2 !��"  #$�%�$!�	����������
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5 The President’s Blue Ribbon Commission on Defense Management (The Packard Commission), A Quest 
for Excellence:  Final Report to the President and Appendix (Washington, D.C.: T he Packard Commission, 
June 1986). 
6 The Advisory Panel on Streamlining and Codifying Acquisition Laws (known as the Section 800 Panel) 
was created in response to Section 800 of the National Defense Authorization Act for Fiscal Year 1991, 
P.L. 105-510. 
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7 In 1985, the President established the Blue Ribbon Commission on Defense Management, which became 
known as the "Packard Commission."  The commission recommended:  (1) establishment of an Under 
Secretary of Defense for Acquisition, (2) establishment of a Service Acquisition Executive for each defense 
agency, and (3) appointment Program Executive Officers to manage a portfolio of major defense programs. 
8 Id. at 171. 
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9 8 REPORT OF THE ACQUISITION ADVISORY PANEL TO THE UNITED STATES CONGRESS 18 (1993). 
10 41 U.S.C. § 403(12). 
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11 41 U.S.C. § 403. 
12 See Appendix xxx for a redline tracing the evolution in the definition of “Commercial Items.” 
13 Pub. L. No. 103-355, 108 Stat. 3243 (1994). 
14 10 U.S.C. § 2377 (codifying preferences). 
15 10 U.S.C. § 2306a(b)(1)(B). 
16 41 U.S.C. § 422(f)(2)(B)(i). 



Multi-Association Response to the Preliminary Working Draft of the Commercial Practices Working Group of the Acquisition Advisory Panel 

  Page 14 of 65

�	���
��
�-�
�������� ���������������������������	������	������
��	��

'�	���������������(�@��2 !��"  #$�%�)��������������
���

�6��"���	C�6��"���	��!���
 ��������"���
	��6��"���	�� ���$�-��
��.��#��
$!�	���	����"�������
��	�"������	��!����!�����!����
 �#��.�������
�������
�6��"���	�
���
�&��6�	���� �������
��	�
�
��������!���
	�	�� ��
�
�������
�
�����"����	�� ���������
������	�	������	��	�
��
��7�
�����	�����!������
��
"�����#��$!������(����������"�������
���!��������
	��!
���!�������
���	�

""�&����!������"�	�� ��
�
��������
�����"����	���������������
����	�����#��
)����
���"�����!�	�
�����
����
�
������
��$�-��
��.����6��"���� ���
��������
������	#��$!�	��
	����
�����
	�
�=� �
�����	�� 
��	��6��"���>��!���!��
�
�
��������
�����"������6��"���������������#��@���%�������"��%���������
�����
�������	��&����
�	��� ��!��
����
��"�	�
�
���
��������!�	��
���
	�
�
����	��
""��������)������ 
%���� �
�	������6��"���� �������
��	� ���
��������
������	#5�
�

2 
�����������������
������
������������	������0 �
�������������

� ���
�������	
/��&'0 �� ()����.������������� ���������������������	
���

�	
��
�	������������������
����������������-
��	����������1����-���������

F �����	���������������������
�	��������	�
��	�������	� ���������������	
�������

�����������������
�����6
�����	�������������
�*   ������0 �
������ ��	�
��
��

2 ������&'0 � 2 ()��1���
����'F ���	��0 �� ������������.�����������������	� 
�

��	��G%�=������	
��
��$$,��	�G� �=������	
��
��$$$�(�$��"����������	
��������������	
�

	������������ �������������.��	�	�
����#� �� ������	���'���
�����
���
������(��
�����


������	���������������������	
�0 �� /������������* ��
���.�*  �������#�������

0 	���
��
����
��G� $������	
�	
������������	
�������
��=������
��	������

���������	
���
��
���	�������.����*���6
��������.����&#H)�*  %���	����0 �� ����������

�����������
���������	�G,���������	
�� ��������������	
�������
��=$�=I �	�����������

������	��G���=������	
���6
�#H � =��0 �� �����������������
������������
��	����	����	��
                                                 
17 See Federal Acquisition Streamlining Act of 1994, Pub. L. No. 103-355, § 8105, 108 Stat. 3243, 3392 
(1994). See also Federal Acquisition Reform Act of 1996, Pub. L. No. 104-106, div. D, tit. XLII, § 4203, 
110 Stat. 642, 654-54 (1996) (rendering inapplicable certain procurement laws regarding commercially 
available off-the-shelf items). The Federal Acquisition Reform Act was renamed the “Clinger-Cohen Act” 
by the Omnibus Consolidated Appropriations Act for Fiscal Year 1997, Pub. L. No. 104-208, tit. VIII, § 
808, 110 Stat. 3009, 3009-393 (1996). 
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19 Id. at 7. 
20 See COMMERCIAL ACTIVITIES PANEL, FINAL REPORT: IMPROVING THE SOURCING DECISION OF THE 
FEDERAL GOVERNMENT 29 (Apr. 2002), available at http://www.gao.gov/a76panel/dcap0201.pdf. 
21 Id. at 27. 
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22 Source GSA Provided Data. 
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23 1 REPORT OF THE COMMISSION ON GOVERNMENT PROCUREMENT 163 (1972). 
24 S. REP. NO. 103-259, at 1 (1994), reprinted in 1994 U.S.C.C.A.N. 2561, 2598. 
25 It appears that the stresses of war are equally beneficial for the advancement of federal procurement 
policies as they are for medicine. As the 1972 Commission on Government Procurement explained, “ The 
most significant developments in procurement procedures and policies have occurred during and soon after 
periods of large-scale military activity.”  1 REPORT OF THE COMMISSION ON GOVERNMENT PROCUREMENT 
163 (1972). 
26 Pub. L. No. 80-413, 62 Stat. 21 (1947) (codified as amended at 10 U.S.C. § 2301 et seq.). 
27 Pub. L. No. 81-152, 63 Stat. 377 (1949) (codified as amended at 40 U.S.C. § 471 et seq.). 
28 S. REP. NO. 103-259, at 1-2 (1994), reprinted in 1994 U.S.C.C.A.N. 2561, 2598. 
29 1 REPORT OF THE COMMISSION ON GOVERNMENT PROCUREMENT 177-78 (1972). 
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30 Id. at 178.  See also S. REP. NO. 87-1884 (1962), reprinted in 1962 U.S.C.C.A.N. 2476. 
31 S. REP. NO. 87-1884 (1962), reprinted in 1962 U.S.C.C.A.N. 2476. 
32 Ironically, Public Law 87-653 may have actually discouraged increased participation and competition 
among vendors.  The 1993 Report of the Acquisition Law Advisory Panel (“ Section 800 Panel” ) argued 
that TINA “ greatly impedes commercial buying.”  8 REPORT OF THE ACQUISITION ADVISORY PANEL TO THE 
UNITED STATES CONGRESS 6 (1993).    



Multi-Association Response to the Preliminary Working Draft of the Commercial Practices Working Group of the Acquisition Advisory Panel 

  Page 18 of 65

� �.����� �������
����������
�� ����
����������	
���	��

������������� �
���	
�,,�

�

"65 � �� ����������������������	������������� �'�	� � ����������� ��(��������

����
������������ ��
���
���	� ������	
���"	�������.��
��������'�	� � ����������� (�

�1�� ��	
A�
����	���"65 � /����������� ����	
��������� �
��A���	
�����	������

�	��	����������������������	��	��� ������������'�������������������������������������

����
����������(��"�������
���	
�����
	���
�	� ����� 	��������	
�	�������	� �
���

�
���������
	����.��	����� ��
	��.����	����	�������
���������������
������	���

���� ��� �������
�������	����	�������.�������
�������������2 !��"  #$�%��

�!����$�-����������� ���=��������
������>�
	��!����	��		���	�
��	��
�"��%�	���
���!���!�(�6�	����
�7��	����������
�������,��:(*+K#�����8��������� ����
=.�������
������	>�
	���������	��%���	#��$!�	��	�
��!���	��� ��
�� 
���
������������!���������0���"1	���	��		�����
�%
����&�� �"�
��	#�$�-��
��	��%�	�
����!�������!�����!�
��
����
���"��	��
���#������
���&��.����		�
�� ���������!�������
���	������ �����������
���������!��!��!�&������
��.����		�
�
��������������!
���!�������
���	��
����
����	����	�����
����	��!
���������
��	�����#����	�����������
��������
	�
��6��"�������
��6��"�����
������
	�
�������������
%����$�-�1	��
�
�	����		�����7�������	#��/
�
�	�����!
��������
	����������
��)����
��)�����
����!
����7�����������
���#5���

�

*�� !
���������������+�,
���
���������
�
����

�

� ���
�������$: ���
���$@ ������������������������	
��.���� �� ������������

������
����������.��	���	�����
����
�������
�������
�������
�	� ���	���
� �
��

����������	
����� ��$@ �0 �
������ ��	�
��
��2 ����������.�	��=@�� ��	��� ����� �
��

	��� ���
���&'� 	� ()��.���� ���	�
��,���.���� ��� ���������������, �����
���	���

�
���������	� �����	�
��	���	
�������� ����,%��� ���	�������������
������ ���

����	������.��	
�����
��� ���������	���	�����
��������������	��� ��	���	���
� �
��

�	
������
��.���������������
���	������� 	�
���������	�����
���������,=��

0 	���
� �
�-�
���������������	
�����	��	������� ��	���� ���� �
���	�����

�������
���	����� �
��	��	����� ���������������	� � �������.������	����	������

�
�������������;.�� �.�	������������	
������� ������.�����������	
���	������������	
���

��
��������
������,:�

�

                                                 
33 Pub. L. No. 87-653, 76 Stat. 528 (1962) (emphasis in original). 
34 [Cite to GAO Report as well.]  1 REPORT OF THE COMMISSION ON GOVERNMENT PROCUREMENT 182 
(1972). 
35 Id. 
36 Stephen Barr, ‘Reinvent’ Government Cautiously, Study Urges, WASH. POST, July 28, 1993, at A17.  Of 
course, that should be understood in the context that the Government buys fruitcakes by the truckload 
(quite different from the “ Joy of Cooking”  recipe identified in the article). 
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37 Pub. L. No. 91-129, 83 Stat. 263 (1969).  
38 Pub. L. No. 92-47, 85 Stat. 102 (1971). 
39 Pub. L. No. 93-400, 88 Stat. 796 (1974). 
40 8 REPORT OF THE ACQUISITION ADVISORY PANEL TO THE UNITED STATES CONGRESS 3 (1993) (citing 3 
REPORT OF THE COMMISSION ON GOVERNMENT PROCUREMENT, Part D (1972)). 
41 Id. (citing DoD Directive 5000.37 (Sept. 29, 1978)). 
42 Id. at 3 n.6 (citing W.T. Kirby, Expanding the Use of Commercial Products and “Commercial-Style” 
Acquisition Techniques in Defense Procurement: A Proposed Legal Framework, in PRESIDENT’S BLUE 
RIBBON COMMISSION ON DEFENSE MANAGEMENT, FINAL REPORT: A QUEST FOR EXCELLENCE (1986)). 
43 Id. at 3. 
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44 Pub. L. No. 98-369, div. B, tit. VII, 98 Stat. 494, 1175 (1984). 
45 S. REP. NO. 98-50, at 1 (1984), reprinted in 1984 U.S.C.C.A.N. 2174. 
46 Pub. L. No. 98-369, div. B, tit. VII, 98 Stat. 494, 1186 (1984). 
47 8 REPORT OF THE ACQUISITION ADVISORY PANEL TO THE UNITED STATES CONGRESS 3 (1993). 
48 41 U.S.C. § 259. 
49 Pub. L. No. 98-525, tit. XII, 98 Stat. 2492, 2588 (1984). 
50 See id. 
51 H.R. REP. NO. 98-690, at 10 (1984), reprinted in 1984 U.S.C.C.A.N. 4237, 4241. 
52 Pub. L. No. 98-525, tit. XII, § 1202, 98 Stat. 2492, 2588-89 (1984). 
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53 PRESIDENT’S BLUE RIBBON COMMISSION ON DEFENSE MANAGEMENT, FINAL REPORT: A QUEST FOR 
EXCELLENCE (1986) [hereinafter PACKARD COMMISSION REPORT], available at 
http://www.ndu.edu/library/pbrc/36ex2.pdf. 
54 8 REPORT OF THE ACQUISITION ADVISORY PANEL TO THE UNITED STATES CONGRESS 3 (1993). 
55 PACKARD COMMISSION REPORT, supra note 53, at 60 (emphasis removed). 
56 Id. 
57 Id. 
58 Id. 
59 National Defense Authorization Act for Fiscal Year 1987, Pub. L. No. 99-661, § 907, 100 Stat. 3816, 
3917 (1986). 
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60 Id. 
61 Id. 
62 S. REP. NO. 99-331, at 265 (1986), reprinted in 1986 U.S.C.C.A.N. 6413, 6460. 
63 H.R. CONF. REP. NO. 101-331, at 612 (1989), reprinted in 1989 U.S.C.C.A.N. 977, 1069. 
64 National Defense Authorization Act for Fiscal Years 1990 and 1991, Pub. L. No. 101-189, § 824(b), 103 
Stat. 1352, 1504-05 (1989). 
65 Id. 
66 See id. 
67 National Defense Authorization Act for Fiscal Year 1991, Pub. L. No. 101-510, § 814, 104 Stat. 1485, 
1595 (1990). 
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68 56 Fed. Reg. 36,315, 36,315-17 (July 31, 1991) (codified at 48 C.F.R. pts. 210, 211). 
69 Id. at 36,315 (defining “ nondevelopmental items” ). 
70 Compare 56 Fed. Reg. 36,317 (July 31, 1991) (defining “ commercial items” ), with 41 U.S.C. § 403(12) 
(2000) (defining “ commercial items” ), and 48 C.F.R. § 2.101 (2004) (also defining “ commercial items” ). 
71 56 Fed. Reg. 36,317 (July 31, 1991) (codified at 48 C.F.R. pt. 211). 
72 Pub. L. No. 87-653, 76 Stat. 528 (1962). 
73 56 Fed. Reg. 36,317 (July 31, 1991) (codified at 48 C.F.R. pt. 211) (emphasis added). 
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74 Id. 
75 National Defense Authorization Act for Fiscal Year 1991, Pub. L. No. 101-510, § 800, 104 Stat. 1485, 
1587 (1990). 
76 Id. 
77 8 REPORT OF THE ACQUISITION ADVISORY PANEL TO THE UNITED STATES CONGRESS 1 (1993). 
78 Id. at 5-6. 
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79 See id. at 1, 17-18. 
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80 Id. at 17-18. 
81 Id. at 18.  [ !��"  #$�:  Quote significantly omits next sentence] 
82 Id. 
83 Id. at 17. 
84 Id. at 19. The Panel concluded that “ it did not have sufficient information to recommend exempting 
‘pure’  service contractors from additional Government-specific statutes and regulations.”  Id. This would 
have been the natural effect of including “ pure services”  within the definition of a commercial item.  2 !�
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85 See Federal Acquisition Streamlining Act of 1993, S. 1587, 103rd Cong. (1993) (as introduced); Federal 
Acquisition Improvement Act of 1993, H.R. 2238, 103rd Cong. (1993); Federal Acquisition Reform Act of 
1994, H.R. 4328, 103rd Cong. (1994); Federal Acquisition Streamlining Act of 1994, S. 2206, 103rd Cong. 
(1994); Federal Acquisition Streamlining Reform Act of 1994, S. 2207, 103rd Cong. (1994); Federal 
Acquisition Streamlining Act of 1993, S. 1587, 103rd Cong. (1993) (enacted). Cf. Nondevelopmental Items 
Acquisition Act of 1991, S. 260, 102nd Cong. (1991); Federal Property and Administrative Services 
Authorization Act of 1991, H.R. 3161, 102nd Cong. (1991). 
86 Pub. L. No. 103-355, 108 Stat. 3243 (1994). 
87 Id. § 8001(a), 108 Stat. at 3384. 
88 H.R. CONF. REP. NO. 103-712, at 228-29 (1994), reprinted in 1994 U.S.C.C.A.N. 2607, 2658-59. 
89 Id. at 228, 1994 U.S.C.C.A.N. at 2658. Cf. 8 REPORT OF THE ACQUISITION ADVISORY PANEL TO THE 
UNITED STATES CONGRESS 19 (1993). 
90 Federal Acquisition Streamlining Act of 1994, Pub. L. No. 103-355, tit. VIII, § 8001(a), 108 Stat. 3243, 
3384 (1994) (adding 41 U.S.C. § 403(12)). 
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91 Id. tit. VIII, § 8104, 108 Stat. at 3390 (adding 10 U.S.C. § 2377). 
92 Id. tit. VIII, § 8105, 108 Stat. at 3392 (eliminating various legal requirements imposed by Title 10 of the 
U.S. Code). 
93 See supra text accompanying note 31. 
94 See Federal Acquisition Reform Act of 1996, Pub. L. No. 104-106, div. D, tit. XLII, § 4201, 110 Stat. 
642, 649-52 (1996). 
95 For an overview of FASA’ s implementation, see GENERAL ACCOUNTING OFFICE, ACQUISITION REFORM: 
REGULATORY IMPLEMENTATION OF THE FEDERAL ACQUISITION STREAMLINING ACT OF 1994, GAO/NSIAD 
96-139 (June 1996). 
96 Federal Acquisition Regulation, Acquisition of Commercial Items, 60 Fed. Reg. 48,231, 48,235 (Sept. 
18, 1995). 
97 Compare Federal Acquisition Streamlining Act of 1994, Pub. L. No. 103-355, tit. VIII, § 8001(a), 108 
Stat. 3243, 3384 (1994) (defining “ commercial items” ), with Federal Acquisition Regulation, Acquisition 
of Commercial Items, 60 Fed. Reg. 48,231, 48,235 (Sept. 18, 1995) (also defining “ commercial items” ). 
Among the terms that the implementing agencies failed to clarify were “ established catalog and market 
prices.”  See 60 Fed. Reg. at 48,235. 
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98 60 Fed. Reg. at 48,235. 
99 Id. 
100 See GENERAL ACCOUNTING OFFICE, FEDERAL ACQUISITION: TRENDS, REFORMS, AND CHALLENGES, 
GAO/T-OCG-00-7, at 6-7 (Mar. 2000). 
101 Id. at 7. 
102 See COMMERCIAL ACTIVITIES PANEL, FINAL REPORT: IMPROVING THE SOURCING DECISION OF THE 
FEDERAL GOVERNMENT 27 (Apr. 2002), available at http://www.gao.gov/a76panel/dcap0201.pdf.; 
GENERAL ACCOUNTING OFFICE, FEDERAL ACQUISITION: TRENDS, REFORMS, AND CHALLENGES, GAO/T-
OCG-00-7, at 5-6 (Mar. 2000). 
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103 Pub. L. No. 104-106, div. D, 110 Stat. 642 (1996). 
104 Omnibus Consolidated Appropriations Act for Fiscal Year 1997, Pub. L. No. 104-208, tit. VIII, § 808, 
110 Stat. 3009, 3009-393 (1996). 
105 Federal Acquisition Reform Act of 1996, Pub. L. No. 104-106, div. D, tit. XLII, § 4201, 110 Stat. 642, 
649-52 (1996). 
106 Id. § 4205, 110 Stat. at 656. 
107 Id. § 4202, 110 Stat. at 652-53. 
108 Id. § 4203, 110 Stat. at 654-55. 
109 Id. § 4204, 110 Stat. at 655-56. 
110 Federal Acquisition Regulation, Acquisition of Commercial Items, 60 Fed. Reg. 48,231, 48,235 (Sept. 
18, 1995). 
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111 Strom Thurmond National Defense Authorization Act for Fiscal Year 1999, Pub. L. No. 105-261, § 
803(a), 112 Stat. 1920, 2082 (1998). 
112 National Defense Authorization Act for Fiscal Year 2000, Pub. L. No. 106-65, § 805, 113 Stat. 512, 705 
(1999). 
113 Federal Acquisition Regulation, Acquisition of Commercial Items, 66 Fed. Reg. 53,477 (Oct. 22, 2001). 
114 Service Acquisition Reform Act of 2003, Pub. L. No. 108-136, tit. XIV, § 1432, 117 Stat. 1663, 1672-73 
(2003). 
115 National Defense Authorization Act for Fiscal Year 2000, Pub. L  No. 106-65 (2000). 
116 5 ���	
���� ���
���� ���	��D���	
�� ����	��#������H����*  ���!����K���� :-,$��&*  �)� 
117 See, e.g., Ronald W. Reagan National Defense Authorization Act for Fiscal Year 2005, Pub. L. No. 108-
375, § 816, 118 Stat. 1811, 2015 (2004); National Defense Authorization Act for Fiscal Year 2004, Pub. L. 
No. 108-136, tit. XIV, § 1431, 117 Stat. 1663, 1671-72 (2003) (containing the Service Acquisition Reform 
Act of 2003); Bob Stump National Defense Authorization Act for Fiscal Year 2003, Pub. L. No. 107-314, § 
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812, 116 Stat. 2458, 2609 (2002); National Defense Authorization Act for Fiscal Year 2002, Pub. L. No. 
107-107, § 823, 115 Stat. 1012, 1183 (2001). 
118 Pub. L. No. 105-270, 112 Stat. 2382 (1998). 
119 Pub. L. No. 108-136, tit. XIV, 117 Stat. 1663 (2003). 
120 Federal Activities Inventory Reform Act of 1998, Pub. L. No. 105-270, § 2, 112 Stat. 2382, 2382-83 
(1998). 
121 Id. sub-tit. A, §§ 1411-14, 117 Stat at 1663-66. 
122 Id. sub-tit. C, § 1431, 117 Stat. at 1671-72. 
123 Id. sub-tit. D, § 1443, 117 Stat. at 1675-76. 
 
 
124 Pub. L. No. 108-136, tit. XIV, 117 Stat. 1663, § 1431; codified at 41 U.S.C. § 403. 
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125 Id. at § 1443; codified at ____. 
126 P.L. 108-375, § 818.  
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127 70 Fed. Reg. 33659 (June 8, 2005); See FAR 15.403-1(c)(3)(ii)(B), and (C). 
128 FAR § 16.601 (b). 
129 FAR § 16.601(b)(1). 
130 FAR § 16.601(c)(1). 
131 FAR § 52.232-7(a)(1) (Payments under Time-and-Material and Labor-Hour Contracts). 
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132 FAR § 52.232-7(c).   
133 FAR § 52.232-7(d). 
134 FAR § 52.246-6 
135 FAR § 52.249-6, Alt. IV.   
136 Defense Authorization Act for FY 2004, Pub. L. No. 108-136. 
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137 SARA § 8002(d); FAR § 16.601. 
138 Pub. L. No. 106-398. 
139 H.R. Rep. No. 108-354 (2003) (Conf. Rep.). 
140 Id. 
141 Id. 
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142 69 Fed. Reg. 56316 (Sept. 20, 2004). 
143 70 Fed. Reg. 56318 (Sept. 26, 2005). 
144 COMM’ N ON GOV’ T PROCUREMENT, REPORT OF THE COMMISSION ON GOVERNMENT PROCUREMENT 163-
84 (1972). 
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145 S. Rep. No. 98-50, at 5 (1984). 
146 41 U.S.C. § 259(b)(3). 
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147 FAR 16.505(1). 
148 Pub. L. No. 98-369, 98 Stat. 1175 (1984) (codified, as amended, in scattered sections of the United 
States Code). 
149 H.R.  REP. No. 1157, 98th Cong., 2d Sess.  11 (1984). 
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150 ATA Def. Indus., Inc. v. United States, 38 Fed. Cl. 489, 500 (Fed. Cl. 1997) (citing ADAM SMITH, 
WEALTH OF NATIONS 112 (1776)). 
151 41 U.S.C. § 403(6). 
152 10 U.S.C. § 2304(c); 41 U.S.C. § 253(c). 
153 10 U.S.C. § 2304(f)(1)(A); 41 U.S.C. § 253(f)(1)(A). 
154 Federal Acquisition Regulation 6.501. 
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155 Report of the Acquisition law Advisory Panel, Chapter 1, Contract Formation (Hereinafter “ 800 Panel 
Report” ). 
156 The complaint of difficulty in winnowing down the offers to those with the best chance of success was 
not a new one.  Congress had addressed this very issue in considering the potential definition of “ effective 
competition”  in enactment of CICA.  The CICA conferees expressed their view that the procurement 
process “ should be open to all capable contractors who want to do business with the Government.  The 
conferees do not intend, however, to change the long-standing practice in which contractor responsibility is 
determined by the agency after offers are received.”   H.R. REP. No. 861, 98th Cong., 2d Sess. 1422 (1984). 
157 The 800 Panel understood there could be situations in which the circumstances did not warrant the 
expense of proceeding with a full and open competition.  800 Panel Report, Chapter 1 at 1-24.  
158 Id. at 1-25. 
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159 800 Panel Report, Chapter 1 at 1-32. 
160 Id. at 1-32, 33. 
161 Id. at 1-52. 
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162 Id. at 1-53. 
163 Id.  “ The Panel believes that this statutory rule structure will meet the legitimate needs for having 
contracts in place to responsively provide supplies or perform services when the quantities, timing and 
exact nature are not known in advance.  As important, it will prevent the improper use of such contracts to 
avoid competing new or expanded requirements when competition is appropriate, or ensure proper 
approval of the justification when it is not.”  
164 41 USCA § 253(j); and 10 USCA § 2304a-d 
165 41 USCA § 253h; and 10 USCA § 2304a. 
166 41 USCA § 253h(d)(3); 10 USCA § 2304a(d)(3);  S.REP. No. 103-258, 103rd Cong. 2d  Sess., 15 
(1994). 
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167 S.REP. No. 103-258, 103rd Cong. 2d  Sess., 15 (1994). 
168 41 USCA § 253j; 10 USCA 2304c(b). 
169 41 USCA § 253j; 10 USCA 2304c(b). 
170 See U.S. General Accounting Office, Contract Management:  Civilian Agency Compliance with Revised 
Task and Delivery Order Regulations, GAO-03-393 (Washington, D.C.:  August 2003), at page 7. 
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171 P.L. No. 106-65 (Oct. 5, 1999). 
172 See National Defense Authorization Act for Fiscal Year 2002, Sec. 803(b)(1). 
173 Id., sec. 803(b)(2). 
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174 See DFARS 216.505(c). 
175 See DFARS 216.505(b). 
176 U.S. Government Accountability Office, Contract Management:  Guidance Needed to Promote 
Competition for Defense Task Orders, GAO-04-774 (Washington, D.C., July 2004). 
177 Id., at 6. 
178 Id., 
179 Id. 
180 Id., at 3. 
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181 Id., at 17. 
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182 41 USCA § 259.  
183 As of the date of this report, more than 17,000 companies have schedule contracts. 
184 FAR § 8.404(d). 
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190 FAR  8.405-1(b) and 8.405-2(c)(1) 
191 FAR 8.405-1(c)  
192 As of January 2006, GSA Advantage! Provides more than 11.2 million different commercial services 
and products through its 17,495 contracts in 43 different Schedules.  It features advanced search capability 
and has traffic of approximately 45,000 hits a day.   
193 See id. 
194 FAR § 8.405(d). 
195 FAR § 8.405(d)(3). 
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196 FAR § 8.405-2(c). 
197 FAR § 8.405-2. 
198 FAR § 8.405-2(c)(2)(iii). 
199 FAR § 8.405-2(d). 
200 FAR 8.405-1(d)(1)-(3) 
201 FAR 8.405-1(d)(3). 
202 FAR 8.405-2(c)(3)-(4) and 8.405-2(d) 
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214 10 U.S.C. § 2306a, 41 U.S.C. § 254b. 
215 See 10 U.S.C. § 2306a(a)(2), 41 U.S.C. § 254b(a)(2). 
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216 See FAR 15.403-4(a)(2). 
217 FAR 15.402(a)(3). 
218 See 10 U.S.C. § 2306a(b); 41 U.S.C. § 254b(b); FAR 15.403-1. 
219 See FAR 15.403-1(b)(1). 
220 FAR 15.403-1(b)(2). 
221 See FAR 15.403-1(b)(3). 
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223 See 10 U.S.C. § 2306a(b); 41 U.S.C. § 254a(b). 
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227 See FAR 15.403-1(b). 
228 Id.  
229 10 U.S.C. § 2306a(d)(1).  See also 41 U.S.C. § 254b(d)(1). 
230 See FAR 15.402(a). 
231 FAR 15.404-3(a)(1). 
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232 FAR 15.402(a)(2)(i), (ii). 
233 See FAR 15.403-3(c)(1).  �
234 FAR 15.403-3(c)(2)(i), (ii). 
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235 See FAR 15.408 (Table 15-2). 
236 FAR 15.403-3(a)(2). 



Multi-Association Response to the Preliminary Working Draft of the Commercial Practices Working Group of the Acquisition Advisory Panel 

  Page 63 of 65

#����������.����������!�����K������ ������������������	
���������������-��������

�
�	�� ���	
���
������
�
��	�����
���
�������	
��&6-#��-:  )����

�

� ��	
�����	�/������
���
������	�
���
�	�� ���	
�������������	��������.�����

0 �� �6
����	��0 �
�������0 �� �����������	
����������	��	
���
���'� 	��-���	����

����	� ��(�����������������������	
�����	����	������
��� ��
���
����������������

����������
���������	������������	������ �	������������0 	���
� �
�������������������

� 	������	������������
������	�
������
��� �
����6������������	���������������

�	
�����	��	�������� 	������	����������
������
��� �
����	������	� � �������

����	� ���������0 	���
� �
��� ��������
��������	������������0 �� /��2 ������	��6
����	��

0 �
���������������
��������	�.�	� ����&�
�����
�����	�
��)��
������7�����#�����

7���� ��� ����	����������������������"���< � ���	���� ����������
������
���������

�������	
��	� � �����������
�����������������������
��������	�.���
��������

�	������	
�	� ����	������0 	���
� �
���	��
�	����������������� ����2 !�

�"  #$�%�)����!�	���
	��0��1	�"������"������	�
��
��������!��	�!
%������
�����&��������4����&����	��&���%������!��"����� � ���
��&�"����������!���),,�
�����	��
����
	���������	�	�������!��
��
�������
���#�����������"��	��	�

�%��&���
�
����"��	"����%�����!�	��
����#5�

�

 ()�*+!��"�*!�*"$��"  #$���#$,#,�

�

II.  Commercial Practices – Iss(���

�2���+������(��������+�����0�5���
������������������ 
������"�
(2�

"���7	� � �������!���������8 	���
��!�
���� ����������� �����1�� �
�
��

�	� � �����������������
���	� �����0 	���
� �
��� �������
�������	� ����� ���"���

8 	���
��0 �	���������������	���
� �
����������	������	� � �������� �������������

����������	��������
���	����� �
���
�����������0 	���
� �
��� �������������
�����	��

����������	� � ������������������	������1��
�������
��	��	���"	�������
�������

8 	���
��0 �	���	�������������	����	
������� �
�
����������������
���	� � �������

����������
���	� ���	������������� �.����������.�����0 	���
� �
�����

9 ��������������� ��.���������1�� �
����.�����7	� � �������!���������

8 	���
��0 �	����

$��  5������5�������
���������2�������7�2����(����0�+
�����*�����

��8(����
�7�(�����0��
����������(0�������5���
���������������

2����9�



Multi-Association Response to the Preliminary Working Draft of the Commercial Practices Working Group of the Acquisition Advisory Panel 

  Page 64 of 65

"����
����1�� �
����	� ��	� � ��������
�������������������������
���		���

�
������	� � �������� �������������6
�����������������
����1�� �
����	� �

�	� � ���������.������
��	���
���������������������� �
��4��	� ����.�����

�	� �����	
4��	� ����.��	
������	� �����	
4��������� ���
���	
����	
��������
�

�������
���	
������4��
���������� �	���.������	
���������"����
������	��1�� �
���

�	� ������	� � ���������.����������.����� ���������	������������������
���	� �

���.��������������������
���������
���	���	� �����	
���

&�� ����5���(�������(
�0��������(��
�0��
*�������
*�������5��

2�
�(������
+��
���������������0�5��"
*������������2�
*��9�

"����	� � �������� �������������
	�����������6�����	
����	���	
	� ����
��

� �������
��
��������"���0 	���
� �
�/�����������	
�������	���	� � ��������.�����

�����	����	��.���������� ���������
�����.����������.�#� �� ��
��#� +� ����������

��	���"��������������	�������	
��
�����	���	�������������������8 ������������������

�����
������.����������������	���	��.����������0 	���
� �
����
��� �	.U��8 ����

�����������������������������	�����������
�U�

6�����������
������
���	
�	��'�	� � ����������� (���������U����	��������

�1����
���	�����	� � �������&�������	� �������)�� �����������
�������.��������������	�

�����
���
���
����� �	�������������'�	� � ������(U����	�����	� � ��������	������

�
�����������������������������
��.U�

� ����������.������	� � ����������� �����������0 	���
� �
���	���������
�����

�	� � �����������������	
������N	�����U����	���������	���
� �
�����
�����D��������

�	
���������� �������������.���	���������� ��������
���������� ����
�.����� �������	��

����������� �����	
�	����������.���
��� 
�������	
������U�

6��� 5�����5����(�������8(���0�
+��
�2���
����������0�+
���(0����

:�
��������:������
�����*����9�

� 	��	� � ���������.������� ���
	
-�	� ���������	
������
�U��6���	���
����

� ���������� ���
������
�������
���	�� �������������	
�U��6
���
	
�	� ��������

�
���	
� �
���� �����	���������	��	� � ����������� �������	�������������������
��

����	
���������U��8 �����.���	��������	��	� � ����������� ��	����
��	���	���

����
���
�
	
-�	� ���������������	
�U��8 �����.���	����������������	��	� � �������

���� ��	����
��
�
	
-�	� ���������������	
�U��7�
�����0 	���
� �
�������	� ��	��

��	�����������U��#	���	� � ����������� ��	
��������������������	� � �������������

����� ���������	�����������U�



Multi-Association Response to the Preliminary Working Draft of the Commercial Practices Working Group of the Acquisition Advisory Panel 

  Page 65 of 65

� 	��������
���	� �����	
������ ����	�����������	����� �
��� ������
���	��

��	������������������������
������	���	� �����	
U����	����#� + �!�����*���������

�	��
	
�	� ���������	����� �
���������U����	����������-�	-������	� �����	
������

�������� �
���	��	�������
��������0 �� ������������
���
������	������	
��������	��

����������
���	����
�	���
�����
�����
���	�����U��9 	� ���	����
	
�	� ��������

�����������������U��8 ������������	������������������	�������
�
	
�	� ��������

��������U�

,�������(������
����������(0����2���������0�5��"
*������������2�
*��9�

��	����� 	����� ���������������	
�����
�
���������� �
��&������� �	��� �����

�	� ���
��� �	)U��7�
����������
�������	�����	����������	
�����	����
��	� ���������

�� ���������� �	���U��6������������������
�������	
�	���������������	
����� �&������

�	���� �� �
�������	
������
��	����������
���	
����		
�
������������� ������

�1����������)�����	����	�������
�����
������
�.��	
���������������� �������	�����

����������������	��U�

;��� 5�����5���
���������2�������+
��(���
+������<�� ���������
������

*���(��+����+����=2������
�����9�

9 	� ��	��	� � ���������.��������"M < ��	
������U��6������0 	���
� �
���

��������
��.��������
��������������������
�������	��������������	������	��"M < �

�.���	
������U�

�

�


